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REPORT 
[To accompany 8. 1770] 


The Committee on the Judiciary, to which was referred the bill 
(S. 1770) to amend the Administrative Procedure Act, and eliminate 
ceriain exemptions therefrom, having considered the same, reports 
favorably thereon, with amendments, and recommends that the bill, 
as amended, do pass. 

\MENDMENTS 


” 


On page 1. line 9, following ‘Src. 2.’’, insert “(a 
On page 3, line 5, delete “(ce)” and substitute “ (b)”’. 
On page 3, line 12, delete ‘(d)” and substitute “(e)’’. 
4. On page 2, between lines 16 and 17, insert the following: 
Section 16 of the Rubber Act of 1948 (62 Stat. 108 ' 
5. On page 2, line 15, delete “‘(7)” and substitute “(8)”. 
6. On page 2, line 17, delete “(8)” and substitute “(9)”. 
7. On page 2, line 20, delete “(9)” and substitute “(10)’’. 
») 
2 


; 


8. On page 2, line 22, following the semicolon, insert ‘“‘and”’. 

9. On page 2, line 23, beginning with ‘‘(10)’’, delete all down to and 
including the word ‘‘and” on page 3, line 2. 

10. On page 3, line 11, following the period, insert the following: 
In the administration and interpretation of the Administrative Procedure Act, 
no implication shall be drawn by reason of the repeal by this Act of any exemption 
from the provisions of such Act heretofore granted with respect to any agency of 
the Government or to any functions exercised by any such agency. 


PURPOSE 

The purpose of the proposed legislation is to delimit the exemptions 
of certain functions of various Federal agencies from the operation 
of the Administrative Procedure Act, by amending the exemption 


* 
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clause in section 2 (a) of said act, and by repealing the various pro- 
visions in the several subsequent acts which have extended such ex- 
emption to the functions of said agencies. 


STATEMENT 


The amendments are all technical in nature, and self-explanatory, 
except 9 and 10, which are expuaned in the memorandum on page 7. 

The act of June 11, 1946 (60 Stat. 237, 5 U.S. C. see 1001) brought 
forth what is commonly known and referred to as the Administrative 
Procedure Act. The general purpose of that act was to improve the 
administration of justice by prescribing fair administrative procedure, 
and it was carefully designed to effect reasonable regulation of ad- 
ministrative process in order to maintain government according to law. 

Prior to the enactment of the Administrative Procedure Act there 
had been widespread demand, and many proposals, for general 
statutes respecting administrative law and procedure. This subject 
is not expressly mentioned in the Constitution and there was no 
recognizable body of such Jaw, in contradistinction to the body of 
law governing judicial tribunals existent in the Judicial Code. The 
creation of general law regulating administrative process had become 
a virtual necessity as the result of the development of what had be- 
come, for all practical epee a fourth dimension to our original 
tripartite form of government, , by the creation of manifold admin- 
istrative agencies an simiaibeaiiea branch had been added to the 
legislative, executive and judicial branches. When the bill that was 
later enacted as the Administrative Procedure Act was before the 
Senate, the following observations were made by Senator McCarran: 

Perhaps there are reasons for that arrangement. We found that the legislative 
branch, although it might enact law, could not very well administer it. So the 
legislative branch enunciated the legal precepts and ordained that commissions 
or groups should be established by the executive branch with power to pro- 
mulgate rules and regulations. These rules and regulations are the very things 
that impinge upon, curb, or permit the citizen who is touched by the law, as 
every citizen is. * * * 

Mr. President, Calendar No. 758, Senate bill 7, the purpose of which is to 
improve the administration of justice by prescribing fair administrative pro- 
cedure, is a bill of rights for the hundreds of thousands of Americans whose 
affairs are controlled or regulated in one way or another by agencies of the Federal 
Government. It is designed to provide guaranties of due process in adminis- 
trative procedure. 

Such legislation as that which brought forth the Administrative 
Procedure Act manifestly required long and careful preparation, and 
it is probable that no measure of like character had the painstaking 
and detailed study and drafting that preceded enactment of that 
measure, The passage and approval of the Administrative Procedure 
Act was the culmination of careful inquiry and consideration, extend- 
ing over a period of 10 years, by the Committees on the Judiciary in 
both Houses of Congress, by the President’s Committee on Adminis- 
trative Management, by the Attorney General’s Committee on Ad- 
ministrative Procedure, and by many public, quasi-public, and private 
groups, committees, and organizations representing the bar, business, 
and industry. During that period exhaustive hearings were held, at 
which scores of witnesses were heard by the respective committees. 
When the measure reached the floor of each House of Congress it 
represented the fruit of careful preparation in the best tradition of the 
National Legislature. 
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The Administrative Procedure Act was intended to frame an out- 
line of minimum essential rights and procedures applicable to every 
administrative agency of the Federal Government. Certain fune- 
tional exemptions were made in section 2 (a) (4) of the act, but no 
agency was specially exempted from the provisions of the act. The 
functional exemptions granted by the carefully considered terms of 
the act concerned the functions of certain temporary agencies which 
had been set up to deal with the war emergency, and which were 
expected to wind up their affairs in a reasonably short time, and the 
functions conferred by the Selective Training and Service Act of 1940, 
the Contract Settlement Act of 1944, and the Surplus Property Act 
of 1944. The purpose in exempting these emergency functions from 
the Administrative Procedure Act was only to avoid upsetting existing 
organizations which were nearing termination by imposing the re- 
quirement for establishing new procedures in such organizations. It 
was not intended that the specific functional exemptions contained 
in the original act should form a pattern for future exemption of all 
similar functions. 

Nevertheless, since the date of approval of the Administrative 
Procedure Act, three laws have been specifically added to the list of 
exemptions in section 2 (a) of the act, and seven other laws have been 
exempted in whole or in part from the act, as enumerated in section 2 
of this bill (S. 1770). These added exemptions have not been con- 
sidered by the Committees on the Judiciary in either House of Con- 
gress, which handled the Administrative Procedure Act itself, but 
instead have been inserted in bills which have been handled by other 
committees. Generally speaking, these added exemptions have not 
been brought to the specific attention of the committees handling such 
bills, have not been made the subject for consideration in hearings 
on those bills, and, in the broadest sense, have not been considered 
by those committees. Examination of the several committee reports 
accompanying the bills providing these added exemptions cisclose no 
explanatory basis for the granting of such exemptions. The following 
statement appears in Senate Report 31, Eighty-first Congress, first 
session, regarding the exemption contained in the Export Control Act 
of 1949, at page 6: 

There is continued a limited exemption from the Administrative Procedure 
Act. By section 7, provision is made that section 3 alone (the public information 
requirement) of the Administrative Procedure Act shall be applicable to the 
export control program in view of the temporary character of this legislation and 
its intimate relation to foreign policy and national security. This is in accord 
with the policy expressed in section 2 of the Administrative Procedure Act itself. 
Other temporary regulatory activities authorized since that act have been granted 
comparable exemptions. Examples of such are contained in the Sugar Control 
Extension Act (50 U. S. C. App. 981-985); Housing and Rent Act of 1947 (50 
U. S. C. App. 1881-1884, 1891-1902); Veterans Emergency Housing Program 
(50 U. S. C. 1821-1833); War Housing Insurance Act (12 U. 8. C. 1738, 1739, 
1743, 1744). The essential safeguards of consultation with the trade in pro- 
mulgating regulations, and of an opportunity to be heard on appeal from hard- 
ship, are obtained through the aforementioned provisions of the bill (4b) and 
existing agency procedures for review and appeals from licensing and compliance 
actions. 

In addition, there was a statement in House Report 2987, Eighty- 
first Congress, second session, regarding the exemption of deportation 
proceedings before the Immigration and Naturalization Service 
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contained in the supplemental appropriation bill for 1951, as follows 
(pp. 13-14): 

Immigration and Naturalization Service, salaries and expenses.—The supple- 
mental amount of $3,980,000 was requested by the Bureau of the Budget to 
provide the Immigration and Naturalization Service with additional hearing 
examiners and supporting personnel to enable the Service to comply with the 
requirements of the Administrative Procedure Act of 1946 in deportation hearings. 
The recent decision of the United States Supreme Court in the case of Wong 
Yang Sung v. McGrath (339 U. 8. 33), held that deportation proceedings before the 
Immigration and Naturalization Service are subject to the provisions of the 
Administrative Procedure Act. Language is proposed which will allow the 
Immigration and Naturalization Service to proceed in deportation hearings in the 
same manner as before the decision in the Sung case. The adoption of this 
language will obviate the necessity of making the supplemental appropriation 
requested, thus saving the sum of $3,980,000 for the remainder of this fiscal year. 
In this connection, there was testimony before the committee to the effect that if 
the Immigration and Naturalization Service is required to follow the Adminis- 
trative Procedure Act in deportation hearings the added cost may eventually 
run as high as 25 to 30 million dollars. 

Furthermore, the absence of explanatory matter from the committee 
reports on bills containing exemptions from the Administrative Pro- 
cedure Act has not been rectified by explanation in debate, for these 
exemptions have found their way into law with nothing more than 
passing mention on the floor of either House of Congress. 

In view of the broad and general application intended for the Ad- 
ministrative Procedure Act, it is apparent that the successive granting 
of exemptions to certain administrative operations from the terms of 
the act serves only to chip away the framework of what was intended 
to be a uniform structure of safeguards for the citizen in his dealings 
with Federal administrative agencies. The argument of emergency 
necessity for such exemptions has been overstated in the absence of 
careful examination, for the Administrative Procedure Act was pre- 
pared with cognizance of emergency requirements and provided 
therefor. It need only be noted, for example, that section 4 (a) of the 
act, which is concerned with rule-making, provides that the require- 
ments of that section shall not apply ‘in any situation in which the 
agency for good cause finds that notice and public procedure thereon 
are impracticable, unnecessary, or contrary to the public interest.” 
Similar exceptions are contained elsewhere in the act to meet the public 
interest in time of emergency, as the exigencies of the situation may 
require, 

The economy argument in behalf of these added exemptions is also 
subject to criticism upon close examination, upon the ground that it 
has been overstated. However that may be, it is more important 
to note that when the Administrative Procedure Act was enacted it 
was recognized that additional cost was being added to the expense 
of government, but that the benefit to be derived from a uniform 
system of administrative procedure would far outweigh the added 
cost. Furthermore, it is a basic American concept that the cost of 
insuring justice under law is worth whatever it may cost. 

The Administrative Procedure Act is a fundamental enactment. 
Shortly after it came into being Senator Smith of North Carolina, 
then president of the American Bar Association, reflected the wide 
recognition of its fundamental importance when he said: 


For our day the Administrative Procedure Act is in many ways as important 
as the Judiciary Act of 1789 was in the founding of our Federal Government 
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In the first 5 years that this act has been in force it has become 
apparent that it has done much good, and also that the greater por- 
tion of its beneficial effect is yet to be felt. Nonetheless, the Congress 
has acted, during those formative years under the act, to narrow 
its scope by granting the exemptions which this bill seeks to repeal. 
That the time is ripe to halt this trend, and to take the necessary 
steps to restore full vigor to the Administrative Procedure Act by 
repealing those exemptions, is illustrated by a statement of a promi- 
nent speaker before the Southwestern Regional Convention of the 
American Bar Association in April of this year, as follows: 

Five years of experience under the Administrative Procedure Act demonstrates 
that the bar cannot rest on its oars and assume that with the adoption of that 
act everything needed to curb arbitrary, capricious, and oppressive action by 
Federal administrative agencies was accomplished. Scuttling of the benefits 
of the act, insofar as emergency agencies are concerned, at the very time when 
those agencies have or are getting ready to expand their control so as to affect 
directly or indirectly nearly every person in the Nation is already an accomplished 
fact. * * * This experience demonstrates the necessity for constant vigi- 
lance * * * to prevent congressional nullification of the act. 

The Administrative Procedure Act answered an urgent need for 
improvement in the aaministration of justice by prescribing fair 
administrative procedure, by the enactment of a formula upon which 
opposing social and political forces came to rest only after 10 years of 
intensive study, inquiry and consideration. While it was hailed as a 
bulwark against unfairness in the procedure of Federal agencies that 
bulwark has been weakened every time the Congress subsequently 
has assented to another exemption from the provisions of the act. 
It is the underlying purpose of this bill to restore the strength of that 
bulwark by repealing those exemptions and, thereby, reinstate the 
broad coverage of the act in its original form. 

The bill provides that, should it be enacted, it shall not be construed 
to invalidate, or to require any change in, any proceedings conducted 
by or before any Federal agency commenced prior to its effective date 
which, as provided, would be the thirtieth day following the date of its 
enactment. 

For the foregoing reasons the committee recommends favorable 
consideration of the bill (S. 1770). 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of Rule X XIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 

(1) Act of June 11, 1946 (60 Stat. 237): 


Sec. 2. As used in this Act— 

(a) Acency.—‘‘Agency”’ means each authority (whether or not within or 
subject to review by another agency) of the Government of the United States 
other than Congress, the courts, or the governments of the possessions, Terri- 
tories, or the District of Columbia. Nothing in this Act shall be construed to 
repeal delegations of authority as provided by law. Except as to the require- 
ments of section 3, there shall be excluded from the operation of this 
Act * * * {[(4) functions which by law expire on the termination of 
present hostilities, within any fixed period thereafter, or before July 1, 1947, and 
the functions conferred by the following statutes: Selective Training and Service 
Act of 1940; Contract Settlement Act of 1944; Surplus Property Act of 1944.] 
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(4) the functions conferred by the following statutes: the Universal Training and 
Service Act; the Contract Settlement Act of 1944; and the Surplus Property Act 
of 1944. 


(2) Act of August 8, 1946 (60 Stat. 910, 918): 


[Sxec. 302. Section 2 (a) of the Act of June 11, 1946 (Public Law 404, Seventy- 
ninth Congress), is amended by striking out the period at the end thereof and 
inserting a semicolon and the following: ‘“‘and the Veterans’ Emergency Housing 
Act of 1946.” J 


(3) Act of August 10, 1946 (60 Stat. 978, 993): 


[Sec. 601. Section 2 (a) of the Act of June 11, 1946 (Public Law 404, Seventy- 
ninth Congress), is amended by striking out the period at the end thereof and 
inserting a semicolon and the following: ‘‘and the Veterans’ Emergency Housing 
Act of 1946”.] 


(4) Act of March 31, 1947 (61 Stat. 35, 37): 


[Sec. 6. (a) Section 2 (a) of the Administrative Procedure Act, as amended, 
is amended by inserting after “Surplus Property Act of 1944;” the following: 
“Sugar Control Extension Act of 1947;”.] 


(5) Act of June 30, 1947 (61 Stat. 193, 201): 


[Sec. 210. Section 2 (a) of the Administrative Procedure Act, as amended, is 
amended by inserting after ‘Selective Training and Service Act of 1940;” the 
following: ‘‘Housing and Rent Act of 1947;’.] 


(6) Act of March 30, 1948 (62 Stat. 93, 99): 


[Sec. 301. Section 2 (a) of the Administrative Procedure Act, as amended, is 
amended by inserting after ‘Housing and Rent Act of 1947” the following: “, as 
amended’’.J 


(7) Act of July 15, 1947 (61 Stat. 321, 323): 


[Sec. 5. The functions exercised under title III of the Second War Powers 
Act, 1942, as amended (including the amendments to existing law made by such 
title), and the functions exercised under section 6 of such Act of July 2, 1940, as 
amended, shall be excluded from the operation of the Administrative Procedure 
Act (60 Stat. 237), except as to the requirements of sections 3 and 10 thereof.] 


(8) Act of March 31, 1948 (62 Stat. 101, 108): 


[Sec. 16. Functions exercised under this Act shall be excluded from the 
operation of the Administrative Procedure Act except as to the requirements of 
sections 3 and 10 thereof.] 


(9) Act of February 26, 1949 (Public Law 11, 81st Cong.): 


[Sec. 7. The functions exercised under this Act shall be excluded from the 
operation of the Administrative Procedure Act (60 Stat. 237), except as to the 
requirements of section 3 thereof.] 


(10) Act of October 27, 1946 (Public Law 421, 81st Cong.): 

Sec.3.* * * 

[(i) The functions exercised under authority of this Act shall be excluded from 
the operation of the Administrative Procedure Act (60 Stat. 237) except as to 
the requirements of sections 3 and 10 thereof.] 


(11) Act of September 8, 1950 (Public Law 774, 81st Cong.): 


Sec. 709. [The functions exercised under this Act shall be excluded from the 
operation of the Administrative Procedure Act (60 Stat. 237) except as to the 
requirements of section 3 thereof.J]~= Any rule, regulation, or order, or amend- 
ment thereto, issued under authority of this Act shall be accompanied by a 
statement that in the formulation thereof there has been consultation with in- 
dustry representatives, including trade association representatives, and that con- 
sideration has been given to their reeommendations, or that special circumstances 
have rendered such consultation impracticable or contrary to the interest of the 
national defense, but no such rule, regulation, or order shall be invalid by reason 
of any subsequent finding by judicial or other authority that such a statement is 
inaccurate. 
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(12) Act of January 12, 1951 (Public Law 920, 81st Cong.): 

CSec. 305. During the period of such emergency, the functions and duties 
exercised under this Act shall be excluded from the operation of the Adminis- 
trative Procedure Act (60 Stat. 237), except as to the requirements of section 3 
thereof.] 

After initial consideration of this bill, the committee directed that 
expressions of views be obtained from the Federal agencies whose 
functions would be affected and subjected to analysis by the com- 
mittee staff. Upon receipt, the views of the agencies, accompanied 
by. a staff memorandum, were circulated among the committee 
members. The memorandum, together with the agencies’ views are 
printed hereafter as an appendix to this report. 





APPENDIX 
Juiy 27, 1951. 
Memorandum re 8. 1770. 

At the committee meeting held on July 24, 1951, further consideration of S. 
1770 was deferred for a period of 2 weeks, in order to afford the members of the 
committee an opportunity to study the several letters from various Federal 
agencies expressing the views of said agencies regarding the anticipated effect of 
S. 1770, if enacted. In this connection, the undersigned staff member was 
requested to prepare a memorandum summarizing his statement before the com- 
mittee concerning said letters, which is here submitted. 

At the outset it should be noted that, upon the advice of the committee counsel, 
& proposed amendment has been prepared which would delete subsection (10) 
of section 2 (a) of the bill, dealing with the exemption of proceedings relating to 
the exclusion or expulsion of aliens conducted by the Immigration and Naturaliza- 
tion Service of the Department of Justice. This matter is being dealt with, more 
properly, in S. 716, an omnibus bill to revise the immigration and nationality laws, 
which is also pending before the committee. Such amendment of 8S. 1770 effec- 
tively meets the suggestion of the Deputy Attorney General in the Department 
of Justice letter, which letter is generally addressed to a discussion of subsection 
(10) of section 2 (a) of S. 1770. 

Generally, the several agency letters present an argument that compliance 
with Administrative Procedure Act requirements, as would be necessitated by 
enactment of S. 1770, would result in such time-consuming delays as to seriously 
hamper the agency operations under the statutory functions affected by 8. 1770, 
which are now exempted in varying degree from said requirements. 

This argument was anticipated, and it was expressly stated, at the time the 
agencies were requested to state their views on S. 1770, that the committee de- 
sired information concerning the possible utilization of the exceptions basically 
provided in the Administrative Procedure Act, to meet the exigencies of emerg- 
ency situations, in place of the express exemptions from the act which would be 
repealed by enactment of 8. 1770. Generally, again, it does not appear from the 
agencies’ responses that there has been any real attempt to proceed from their 
basic argument and meet this point with comprehensive discussion. 

The Administrative Procedure Act was designed with cognizance of emergency 
situations and, therefore, provides various exceptions and exemptions from its 
specified procedures when a certain functional operation or exigency requires 
expeditious process. For instance, section 4 of this act, dealing with rule-making 
procedure (with which most of the agencies are primarily concerned in assuming, 
arguendo, enactment of S. 1770), provides at the outset that the procedural re- 
quirements shall not apply to those matters involving ‘‘any military, naval, or 
foreign affairs function of the United States.”’ Further, subsection 4 (a), relat- 
ing to notice of proposed rule making, provides that said subsection shall not 
apply “* * * in any situation in which the agency for good cause finds (and 
incorporates the finding and a brief statement of the reasons therefor in the rules 
issued) that notice and publie procedure thereon are impracticable, unnecessary, 
or contrary to the public interest.’’ Continuing in section 4, subsection 4 (c) 
requiring publication of a rule 30 days prior to its effective date, contains an ex- 
ception thereto where the agency provides otherwise ‘‘upon good cause found and 
published with the rule.” 
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In addition to the various exceptions and exemptions provided within the 
Administrative Procedure Act, that Act also contains certain limitations which 
restrict its application. This is succinctly observed in the memorandum prepared 
by Mr. Hale, Assistant Solicitor of the Department of Commerce, with reference 
being made to the Defense Production Act of 1950 and the Export Control Act 
of 1949, as follows: 

“At the outset it should be noted that repeal of the exceptions would not affect 
the Department’s operations under these two acts insofar as sections 5, 7, 8, 10, 
and 11 of the Administrative Procedure Act are concerned. 

“Section 5, Adjudication, would not apply because it is limited to cases of 
adjudication required by statute to be made on the record after opportunity for 
an agency hearing. Neither of the two acts contains such a requirement. 

“Section 7, Hearings, section 8, Decisions, and section 11, Examiners, would 
not apply because they are limited to cases where hearings are required by statute. 
Neither of the two acts requires hearings. 

“Section 10, Judicial Review, would not apply because it contains an exception 
for cases where ageney action is by law committed to agency discretion. The 
authority to regulate exports under the Export Control Act of 1949 and the 
authority to allocate and to take other action under the Defense Production Act 
of 1950 are committed by those statutes to the President’s discretion.” 

The Secretary of Commerce, in his letter, has gone beyond the basic argument 
of the agencies in opposition to enactment of S. 1770, and has made a point con- 
cerning possible misconstruction of the purpose underlying the (assumed) repeal 
of the express exemptions through enactment of 8. 1770. 

This point, as amplified by Mr. Hale in conference, is that (1) the act vests 
certain discretion in the agencies to invoke exemptions provided in the act; 
(2) Congress subsequently provided ‘‘blanket exemptions,’’ more or less, for 
certain statutory functions committed to those agencies; (3) repeal of the “‘blanket 
exemptions” may serve to prejudice, in any future judicial review of an agency’s 
action to invoke an exemption under the basic act, interpretation of the legislative 
intent regarding use of the discretionary exemptions from the requirements of 
the act. To meet this point, proposed amendments to the bill and the proposed 
committee report have been drafted (and are attached hereto) for the purpose of 
avoiding such possible misinterpretation. The proposed amendment (addition) 
to the report would expressly state an intention to simply reinstate the original 
form and application of the Administrative Procedure Act, as though the “‘blanket 
exemptions’ had never been granted. 

With regard to the deficiency of the agency letters in failing to point up specific 
examples of anticipated disadvantageous results to agency operations if 8. 1770 
is enacted, as averred hereinabove, attention is directed to the Office of Price 
Stabilization letter. Therein Mr. DiSalle has summarized, by way of example, 
several situations encountered by OPS in which expeditious action has served 
admirably to dispose of matters “where a 30-day delay would have interfered 
with necessary production and distribution of items important to military and 
civilian needs or would have perpetuated a hardship situation and impeded 
normal operations of industry.’’ This statement quoted from Mr. DiSalle’s 
etter has reference to the rule-making procedural requirements of section of 
the act; the statement prompts agreement but it also prompts the suggestion 
that in such situations as Mr. DiSalle described the basic exemptions in section 
4 could properly be invoked to negate the delay inherent in meeting the require- 
ments of that section. 

By its own terms the Administrative Procedure Act is not intended to apply 
in circumstances of emergency. With particular reference again to section 4 of 
the act, it only requires in these circumstances that the agency shall incorporate 
in the rule a finding of good cause, and the reasons therefor, ‘“‘that notice and 
public procedure thereon are impracticable, unnecessary, or contrary to the public 
interest.”” None of the agency letters set forth any substantial hardship in meet- 
ing such requirement, however. The Senate report on the Administrative 
Procedure Act verifies an intent to require only the exercise of reasonable discre- 
tion by the agencies in waiving requirements of the act for good cause shown, 
and it would seem, therefore, that the requirement of making a finding to support 
such waiver raises no substantial impediment to expeditious action, where such 
is necessary. (See S. Rept. No. 752, 79th Cong., Ist sess. (1945); S. Doc. 248, 
79th Cong., 2d sess., pp. 199-201.) 

Minor statements in two agency letters are in error, and may be removed 
from consideration. Jn the letter from the Office of the Housing Expediter it is 
pointed out, on page 2 thereof, that pending legislation contemplates making 
said Office a part of the Economic Stabilization Agency. Thereby the functions 
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under the Housing and Rent Act of 1947 (the exemption of which would be 
repealed by subsection 2 (a) (4) and (5) of 8S. 1770) would be administered by 
the latter Agency. At page 4 of the said letter it is asserted that repeal of the 
exemption in the Housing and Rent Act of 1947 would result in inconsistency, 
since the ESA operates under the Defense Production Act of 1950, which is 
is exempted from the Administrative Procedure Act by section 709, Public Law 
774, Kighty-first Congress. However, the asserted inconsistency is not real, 
since the latter exemption would also be repealed by subsection 2 (a) (9) of 8. 
1770. 

Furthermore, at page 2 of the Defense Transport Administration letter there 
is some speculation concerning subjection of Defense Production Act functions 
to the requirements of sections 5, 7, and 8 of the Administrative Procedure Act, 
through repeal of the exemption in the former act. However, even in the event 
of said repeal, sections 5, 7, and 8 are inapplicable to Defense Production Act 
functions, which are beyond the limitations stated in those sections, as pointed 
out at page 2 of Mr. Hale’s memorandum (enclosed with the letter of the Secre- 
tary of Commerce), and in the letter of the Wage Stabilization Board. 

In summary, it is submitted that the agencies’ responses do not contain real 
support for the general argument of hardship stated therein, since they make no 
substantial showing that the terms of the Administrative Procedure Act, standing 
alone, do not provide adequately for meeting special or emergency situations 
without imposing hardship. At least it may be said that the agency responses 
fall short of meeting the basic proposition of whether real hardship would result 
if the general exemptions from the act were to be eliminated by enactment of 
S. 1770, particularly in view of the limited application of the act to the functions 
with which the agencies are here concerned. Such observations are made without 
reference to the letter of the Deputy Attorney General, since amendment of the 
bill now proposed accords with the suggestion in his letter by removing that 
provision of 8. 1770 with which he is concerned. 

L. Cratr NEtson, 
Member, Professional Staff, Senate Judiciary Committee. 





Junty 27, 1951. 
Hon. Haruey M. KIvcore, 
United States Senate, Washington, D. C. 

My Dear Senator: At the last meeting of the committee, held on July 24, the 
committee had before it for consideration S. 1770, a bill to amend the Adminis- 
trative Procedure Act and to eliminate certain exemptions therefrom. Previ- 
ously, following initial consideration of this bill at the meeting of July 9, expres- 
sions of views regarding this bill had been requested from the Federal agencies, 
whose functions would be affected by enactment of 8. 1770. The several agencies 
concerned submitted written responses to that request, which were generally 
discussed at the recent meeting, and it was then requested by members of the 
committee that further consideration of 8S. 1770 be deferred for 2 weeks to afford 
an opportunity for individual study of the agencies’ views. 

Transmitted herewith, therefore, are copies of the letters received from various 
Federal agencies regarding S. 1770, a copy of the public,law embodying the 
Administrative Procedure Act, a copy of the committee print report prepared to 
accompany 8S. 1770, a copy of the memorandum regarding the agency letters 
prepared by L. Clair Nelson, member of the professional staff, and copies of 
memoranda containing proposed amendments to the bill and to the report. 

Kindest personal regards. 

Sincerely, 
Pat McCarran, Chairman, 





OFFICE OF THE HovstIna EXxPpEDITER, 
Washington, D. C., July 16, 1951. 
Hon. Pat McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear Senator McCarran: This is in response to your letter of July 9, to 
which you attached a confidential committee print dated July 7, 1951, of S. 1770. 
Your letter states that to facilitate the work of the committee on this bill it is 


*S. Rept. 627, 82-1——2 
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requested that we submit our views regarding the anticipated effect of section 2 (a 
(1), (2), (4), and (5) of the bill, if enacted, upon the operations of the Office of the 
Housing Expediter under the laws affected by said provisions of the bill. 

Section 2 (a) of S. 1770 provides that all laws or parts of laws enacted prior to 
the date of the approval of 8. 1770, which granted exemption from the provisions 
of the Administrative Procedure Act, are repealed and specifically repealed are 
section 210 of the Housing and Rent Act of 1947 and section 301 of the Housing 
and Rent Act of 1948. As you know, the Housing and Rent Act of 1947, as amend- 
ed, is the basic law under which the Office of the Housing Expediter now operates. 
Sections 210 and 301 have the effect of exempting the operations of this Office 
from all of the Administrative Procedure Act except section 3 and the effect, there- 
fore, of S. 1770 would be to eliminate this exemption. 

It is the considered opinion of this agency that to eliminate this exemption 
would seriously hamper the operations of this Office under the functions of the 
Housing and Rent Act of 1947, as amended. It would critically damage the 
efficiency of this agency in its efforts to combat inflation, and, if enacted in its 
present form, 8. 1770 would require substantial revision of the Housing and Rent 
Act of 1947, as amended. 

The legislative history of the Administrative Procedure Act indicates that one 
of the basic purposes of the act was to provide for the publication of information, 
rules, opinions, orders, and public records and other materials concerning the 
organization and functions of Government agencies so that the public would 
be properly informed, These requirements are set out in section 3 of the Adminis- 
trative Procedure Act and under the present exemption under which this Office 
operates, there is no exemption from these requirements. This agency has, 
therefore, complied and is complying, with the requirements in section 3, among 
other things, by publications in the Federal Register, by press releases, by special 
collations of the regulations and laws, etc. 

As you know, under legislation which the Senate has already passed (S. 1717) 
and under legislation now being considered in the House (H. R. 3871) if enacted 
into law, the Office of the Housing Expediter will become a part of the Economic 
Stabilization Agency and a part of the general defense mobilization effort. In 
compliance with a request of the Office of Defense Mobilization, we are in the 
process of preparing for publication, in abstract form, all OHE orders, regulations, 
delegations, and forms in effect. In cooperation with the Director of the Federal 
Register, Division of National Archives and Records Services, a periodical is to 
be published as soon as possible which lists in a single place in abstract form, all 
orders, regulations, delegations, and forms issued by all agencies of the Govern- 
ment under the powers of the Defense Production Act, together with pertinent 
information as to responsible organizational units, report filing dates, etc. Every 
effort, thus, is currently being made to make available to the public as much 
pertinent information as is possible. 

Another basic purpose of the Administrative Procedure Act pertains to the 
issuance of regulations (rule making), adjudication, hearings, and review of 
agency action. It would appear from the legislstive history that the intention 
of the Congress in enacting the Administrative Procedure Act was to provide 
machinery in detail, covering in many instances extended periods of time, more 
particularly for permanent agencies rather than for temporary emergency agencies 
such as the Office of the Housing Expediter. House Report 1980, May 3, 1946, 
Seventy-ninth Congress, states, among other things, that in the various hearings 
held over a period of years on bills culminating in the Administrative Procedure 
Act, some 35 Government agencies were consultea and submitted oral or written 
statements; these agencies were all permanent agencies as distinguished from 
temporary emergency agencies. They included such agencies as the Depart- 
ment of Agriculture, Department of Justice, Civil Service Commission, Federal 
Reserve System, Federal Security Agency, Federal Trade Commission, Depart- 
ment of Labor, Federal Communications Commission, Treasury Department, and 
similar agencies (p. 1201, 1946 U. S. Code Congressional Service). In addition, 
section 2 (a) of the Administrative Procedure Act exempts functions which by 
law expire on the termination of present hostilities or within a fixea period there- 
after, or before July 1, 1947, and at the time of enactment specifically exempted 
the Selective Training and Service Act of 1940, Contract Settlement Act of 
1944, and the Surplus Propertv Act of 1944. 

The major function of this agency is the administration of Federal rent control, 
a function which was previously administered under the Emergency Price Control 
Act of 1942. This act was exempted from the Administrative Procedure Act 
under the specific terms of section 2 (a) since it expired prior to July 1, 1947; 
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and the Housing and Rent Act of 1947 was exempted by specific language in that 
act. The conference report on the Housing and Rent Act of 1947 states the fol- 
lowing in reference to the Administrative Procedure Act: ‘‘The House bill con- 
tained no exemption of functions from the Administrative Procedure Act. The 
Senate amendment contains a provision exempting from that act functions under 
the Emergency Price Control Act of 1942, as amended. Functions under the 
latter act are now exempt from the Administrative Procedure Act. Since the 
conference agreement does not provide for extension of the rent provisions of the 
Emergency Price Control Act, the conference agreement on this amendment 
provides for exempting from the Administrative Procedure Act the functions 
conferred by the legislation here proposed. This exemption is made because 
the functions are temporary” (pp. 13-14, H. Repts. 591, 80th Cong., June 13, 1947; 
p. 1242, 1947 U. 8S. Code Congressional Service). 

That the Housing and Rent Act of 1947 was intended to be, and is, a temporary 
measure can be readily seen by the amendatory acts extending it. ‘The original 
act, approved June 30, 1947 (Public Law 129, 80th Cong.), authorized the fune- 
tions under that act for a period of 8 months to February 29, 1948; this authority 
was subsequently extended for a period of 1 month to March 31, 1948, by Public 
Law 422, Kightieth Congress; for a period of 1 year to March 31, 1949, by Public 
Law 464, Eightieth Congress; for a period of 15 months to June 30, 1950, by 
Public Law 31, Eighty-first Congress; certain portions for 12 months to June 30, 
1951, by Public Law 574, Eighty-first Congress; certain portions for a period of 
3 months to March 31, 1951, by Public Law 880, Eighty-first Congress; certain 
portions for an additional 3 months to June 30, 1951, by Public Law 8, Eighty- 
second Congress; for a period of 1 month to July 31, 1951, by Publie Law 69, 
Kighty-second Congress. As adopted by the Senate on June 28, 1951, 5. 1717 
extends the functions under the Housing and Rent Act for a period of 7 months 
to February 29, 1952. H. R. 3871 in the House, if enacted in its present form, 
would extend the authority for 11 months to June 30, 1952. It is submitted that 
this is not the type of agency functions contemplated by the Administrative 
Procedure Act. In addition, it should be pointed out that many of the provisions 
of the Administrative Procedure Act would be inapplicable to a temporary 
emergency agency such as the Office of the Housing Expediter. For example, for 
certain types of rules or regulations, a rule-making procedure is set up under section 
4, one of the requirements of which is that notice be given to all affected parties, 
that hearings be had and that publication of the rule must be made not less than 
30 days prior to its effective date. The type of hearing required, both in the rule- 
making process and in adjudication and hearings subsequent, could well extend 
final action beyond the expiration date of the Housing and Rent Act and nullify 
completely the functions provided by Congress in that act. It is common knowl- 
edge, of course, that certain types of hearings before some of the permanent 
agencies have taken years before definitive administrative action was possible. 

We believe that it should be pointed out too, that the particular nature of the 
functions of emergency rent control has been recognized by the Congress so that 
it has set up in detail in the Housing and Rent Act, procedure for control, recon- 
trol, decontrol, establishment of maximum rents, rent advisory boards, local 
options, evictions, and for review thereon. We enclose for your information a 
collation of the Housing and Rent Act of 1947, as amended, prepared by this 
Office and available in the Office of the Superintendent of Documents, together 
with amendatory laws thereto and call your attention particularly to pages 11 to 
33. Under these provisions for example, procedures have been set up by this 
agency for appeals by both tenants and landlords and we also enclose a copy of 
the pertinent regulations issued by this office pertaining thereto. In addition, 
you will note that local rent advisory boards and representative groups of tenants 
or landlords have rights of petition and hearing, that provisions are made for 
appeals to the Emergency Court of Appeals with detailed times set forth for fil- 
ing of various documents and records, and provisions are made for action by local 
communities based upon action of the State, or of the local city, town, village, or 
county, with specific procedures set out for action by the Office of the Housing 
Expediter. In addition, the act deals with such details as venue of courts, juris- 
diction of persons and actions, subpenas, administration of oaths, production of 
documents and the like. The elimination of the present exemption of the Hous- 
ing and Rent Act of 1947, as amended, would require substantial revision of these 
provisions, a procedure not contemplated by the Congress in either S. 1717 which 
the Senate adopted on June 28, or H. R. 3871 now pending in the House. 
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It should be pointed out also that the Economie Stabilization Agency, which 
operates under the Defense Production Act of 1950, is also exempted from the 
Administrative Procedure Act (by see. 709, Public Law 774, 8lst Cong.). As 
mentioned above, 8. 1717 as passed by the Senate, and H. R. 3871, now pending 
in the House, both direct that the functions under the Housing and Rent Act of 
1947 be administered by the Economic Stabilization Ageney. An obvious in- 
consisteney would result, therefore, if the present exemption in the Housing and 
Rent Act were eliminated. 

For the foregoing reasons, it is submitted that the elimination of the present 

exemption of the Housing and Rent Act of 1947, as amended, as contained in 
section 210 of the Housing and Rent Act of 1947 and section 301 of the Housing 
and Rent Act of 1948, would not be for the best national interests during this 
period of emergency and we, therefore, respectfully request that it not be 
eliminated. 
S. 1770 also provides, in section 2 (a) (1) and (2), for the elimination of the 
exemption for the Veterans Emergency Housing Act of 1946. This act expired 
on December 31, 1947; however, this Agency is charged with the enforcement of 
violations which have occurred under that act. Some of such enforcement 
actions are now pending. It would seem inadvisable at this period, therefore, to 
remove the exemption for the Veterans Emergency Housing Act of 1946. 

We shall, of course, be pleased to submit any additional information you may 

request. 
Sincerely yours, 
Ep DvupREE, 
General Counsel. 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., July 12, 1951. 
Hon. Pat McCarran, 
Chairman, Senate Judiciary Committee, 
United States Senate. 


Dear Senator McCarran: Mr. Clair Nelson of the staff of your committee 
has asked the Department of Agriculture for its views on the bill to amend the 
Administrative Procedure Act and eliminate certain exemptions heretofore made. 
The bill is known as 8. 1770. An expression of our views will be confined to the 
bill as it affects the programs of this Department. 

The affected programs of the Department are the Sugar Control Extension 
Act of 1947, title III of the Second War Powers Act, the Export Control Act of 
1949, the International Wheat Agreement Act of 1949, and the Defense Production 
Act of 1950. These programs are now exempt from the operation of the Adminis- 
trative Procedure Act by virtue of specific provisions of substantive legislation, 
except that section 3 of the act is applicable to all programs and secton 10 is 
applicable to the first two programs mentioned above. These two sections of the 
Administrative Procedure Act relate respectively to publication and judicial 
review of administrative action. 

The Sugar Control Extension Act of 1947 has expired by its own terms. The 
program of the Department under title III of the Second War Powers Act is 
confined to restrictions on the importation of fats and oils and rice and rice 
products under an extension of the act by Public Law 590, Eighty-first Congress, 
and Publie Law 69, Eighty-second Congress. The Export Control Act of 1949 
is administered by the Department of Commerce. The Department of Agricul- 
ture is vitally interested, however, insofar as agricultural commodities are affected. 
The Department of Agriculture is authorized to regulate imports and exports of 
wheat under the International Wheat Agreement Act of 1949 when necessary to 
effectuate the purposes of that act. The Department also exercises important 
functions under the Defense Production Act of 1950 with respect to food, including 
allocation, priorities, and. requisitioning. 

‘The departmental programs under all of these statutes, except the International 
Wheat Agreement Act of 1949, are of such a nature as to require expeditious 
emergency action of the promotion of the national defense and frequently involve 
the military needs of the Nation. The Administrative Procedure Act itself con- 
tains substantial exemptions therefrom of administrative functions related to the 
national defense. The reasons for exemptions are just as compelling today as 
they were at that time. ‘lhe application of the meticulous procedural require- 
nents of the Administrative Procedure Act to programs of this nature can only 
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be productive of serious delay in the inauguration of the programs and consequent 
impairment of mobilization for defense. 

The functions under the Wheat Agreement Act of 1949 are international i 
nature, and may involve emergency action for the achievement of the purpose 
of the agreement. For example, the case may arise when any delay in imposing 
export or import restrictions may make it possible for such a diversion of wheat 
to nonagreement countries as to impair the ability of this Nation to carry out 
its obligations under the agreement. : 

Sincerely yours, 
W. Carroiti Hunter, Solicitor. 


THE SECRETARY OF COMMERCE, 
Washington 25, July 16, 1951, 
Hon. Par McCarran, 
Chairman, Committee on the Judicia Y, 
United States Senate, Washington 25, D. C. 

Dear Mr. CuarirMAN: In accordance with the request from your committee 
staff for the views of this Department concerning 8. 1770, a bill ~ amend the 
Administrative Procedure Act, and eliminate certain exemptions therefrom; we 
have reviewed the effect of the a upon the Department’s activities under the 
Export Control Act of 1949 and the Defense Production Act of 1950. Enclosed 
is a copy of a memorandum from the Solicitor’s office reporting on the matter. 

In the light of the considerations set forth in this memorandum, I recommend 
that the exceptions for the Export Control Act and the Defense Production Act 
should not be re ee Most of the provisions in the act would not be applicable 
even with the repeal; to this extent the repeal would be unnecessary. 

The chief effect which this repeal would have upon the activities of this Depart- 
ment would be to cast doubts upon the rule-making activities of the Office of Inter- 
national Trade and the National Production Authority under section 4 of the Ad- 
ministrative Procedure Act. 

In my judgment the regulations and orders of these agencies are so intimately 
related to the foreign policy and national security of the country that they should 
be excepted from the Administrative Procedure Act; and for the most part they 
would be excepted under provisions of section 4 excluding military, naval, and 
foreign affairs functions, even if the present exception from the act were repealed. 
For example, stopping shipments to Communist China and regulating shipments 
to the Soviet bloe and to other destinations from which transshipment ts might be 
made, are, in my judgment, military and foreign affairs functions. The same is 
true of allocations of materials to the military, to defense supporting industth S, 
and to friendly foreign nations under the mutual defense assistance program and 
other similar programs. 

Under section 4 the requirement of public notice may be waived where it is 
impracticable or contrary to the public interest, and the requirement of a 30-day 
waiting period may be waived for good cause. 

If the present exceptions were repealed, the Office of International Trade and 
the National Production Authority would, in my judgment, be required in the 
interest of national security to take advantage of these exceptions in the majority 
of cases. I should regret this, because it would appear contrary to the purpose 
and intent of the repeal of the exceptions, even though it would be following the 
original provisions of the Administrative Procedure Act. In addition to this 
unfortunate result, there is the possibility that much litigation might result, as 
to the effect of the repeal on the exceptions for military and foreign affairs fune- 
tions. Such litigation might prove a serious handicap to the effectiveness of our 
export control and allocations activities. 

It would seem far better, in the case of these two temporary statutes, so inti- 
mately related to foreign policy and national security, to continue the present 
policy of providing specific exceptions for functions under them. 

I am in complete sympathy with the basie objectives of the Adm 
Procedure Act. In my administration of the Department of Commerce generally 
and in particular in my administration of the regulatory authority delegated to 
me under the Voluntary Agreements Act of 1947, the E xport Control Act and 
the Defense Production Act, I have always kept in mind the need for giving the 
maxirun consideration to the needs and interests of the individuals, businesses, 
and industries affected by our actions consistent with tl ‘) 


nistrative 
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at hand. Without consultation with the persons affected by orders and regula- 
tions, and without an opportunity for them to present their views on the proposed 
action, ill-considered and ineffective orders and regulations are likely to result, 
which may do more harm than good. 

But, as you are aware, and as the Administrative Procedure Act specifically 
recognizes, matters which involve foreign policy and the national security must 
at times be handled without all the formal procedural steps which peacetime 
activities require. Even in these matters, consultation with the persons affected 
is desirable, but a more limited and less public form of consultation is appro- 
priate. 

The Office of International Trade and the National Production Authority have 
been very active in consulting the industries affected by their regulations, through 
the industry advisory committees established in those agencies, as provided under 
the Export Control Act and the Defense Production Act, and through consulta- 
tion with trade associations and individual businessmen. On the basis of my 
experience under the voluntary agreement program in 1948 and 19498, and under 
the Export Control Act and the Defense Production Act, it is my conviction that 
such consultations provide an effective means of assuring, and they have in fact 
assured, the essentials of due process to the industries affected by the orders and 
regulations of the Office of International Trade and the National Production 
Authority. 

In view of the request that these comments be submitted by July 16, 1951, we 
have not been able to obtain the advice of the Bureau of the Budget on the relation 
of 8. 1770 to the program of the President. 

Sincerely yours, 
CHARLES SAWYER, 
Secretary of Commerce. 


MEMORANDUM 
Jury 16, 1951. 
To: Secretary. 
From: Matthew Hale, Assistant Solicitor. 
Subject: S. 1770. 

The Senate Committee on the Judiciary has requested the views of this Depart- 
ment concerning 8. 1770, a bill to amend the Administrative Procedure Act, and 
eliminate certain exceptions therefrom. 

The bill would eliminate the exceptions from the Administrative Procedure 
Act which have previously been made by the Congress with respect to activities 
under a number of statutes. Of the statutes so amended, this Department is 
now exercising authority under two, the Defense Production Act of 1950, and 
the Export Control Act of 1949 (the provision in section 5 of the Second Decontrol 
Act of 1947 which the bill would repeal is no longer applicable so far as the func- 
tions under section 6 of the act of July 2, 1940, as amended, are concerned, because 
that act has been superseded by the Export Control Act of 1949). Consequently 
these commen‘ :, which have been prepared on the basis of information furnished 
by the Office of International Trade and the National Production Authority 
will be limited to the effect of the bill upon this Department’s activities under 
these two acts. 

These exceptions from the Administrative Procedure Act were made after careful 
congressional consideration. In the case of the Export Control Act of 1949, 
there was discussion of the need for the exception in the hearings on 8. 548 (hear- 
ing of the Senate Banking and Currency Committee on 8S. 548, 8lst Cong., Ist 
sess., pp. 182-184, 199-201). The report of the committee specifically reviewed 
the matter and expressed the committee’s reasons for granting the exception 
(S. Rept. No. 30 to accompany 8. 548, 81st Cong., Ist session). In the House of 
Representatives, a motion was made to eliminate the exception, which was 
rejected (Congressional Record, February 17, 1949). The reports of the House 
and Senate Banking and Currency Committees on the Defense Production Act 
specifically pointed out the proposed exceptions from the Administrative Pro- 
cedure Act (H. Rept. No. 2759, to accompany H. R. 9176; S. Rept. No. 2250, to 
accompany S. 3936; 81st Cong., 2d sess.). 

The Department’s activities under these two acts are now subject to section 3 
of the Administrative Procedure Act, relating to public information. The bill 
would make no change in this requirement. 
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At the outset it should be noted that repeal of the exceptions would not affect 
the Department’s operations under these two acts insofar as sections 5, 7, 8, 10, 
and 11 of the Administrative Procedure Act are concerned. 

Section 5, Adjudication, would not apply because it is limited to cases of adjudi- 
cation required by statute to be made on the record after opportunity for an 
agency hearing. Neither of the two acts contains such a requirement. 

Section 7, Hearings, section 8, Decisions, and section 11, Examiners, would not 
apply because they are limited to cases where hearings are required by statute. 
Neither of the two acts requires hearings. 

Section 10, Judicial Review, would not apply because it contains an exception 
for cases where agency action is by law committed to agency discretion. The 
authority to regulate exports under the Export Control Act of 1949 and the 
authority to allocate and to take other action under the Defense Production Act 
of 1950 are committed by those statutes to the President’s discretion. 

Sections 6 and 9 would be made applicable to the Department’s operations 
under these acts. In the actual operations of the Department, however, no 
change would be made, because it appears that every requirement of those sec- 
tions is already complied with. Many of these provisions restate existing law 
(Attorney General’s Manual on the Administrative Procedure Act, pp. 61-70 
and pp. 88-92). The right of a person compelled to appear before the OIT or 
the NPA to representation by counsel is recognized, as is the privilege of obtaining 
copies of transcripts of testimony in compliance proceedings and appeals, except, 
of course, that copies of documents containing information classified from the 
point of view of military security are not made available; no sanctions or orders 
are issued, and no reports are required or investigations are made, except to the 
extent authorized by statute and by delegation thereunder; and, unless downward 
adjustmerts of allocations of materials previously granted, because of changing 
conditions, are considered revocations of licenses, it can be said that licenses are 
not revoked without giving due notice and an opportunity to be heard. 

The effect of the repeal of the exception from section 4 is not clear, The 
repeal might accomplish nothing; it might make it impossible to carry out the 
Department’s functions under these acts; or it might result in such uncertainty 
and litigation that the achievement of objectives of the acts might be seriously 
hampered. 

Section 4 requires advance notice of rule-making, by publication in the Federal 
Register, with an opportunity to the public to make comments, and a 30-day 
waiting period before orders and regulations become effective. 

There are two kinds of exceptions: First, all military, naval, or foreign affairs 
functions are excepted from the entire section; second, the advance notice may be 
waived if “impracticable, unnecessary, or contrary to the public interest,” and 
the 30-day waiting period may be waived “upon good cause found and published 
with the rule.” 

Both the Export Control Act of 1949 and the Defense Production Act of 1950 
involve, to a very considerable extent, military, naval, and foreign affairs func- 
tions. 

EXPORT CONTROL ACT OF 1949 


‘“* * * the quantity of United States exports and their distribution among 
importing countries * * * have an important bearing upon the fulfillment 
of the foreign policy of the United States’ (section 1 (a) ). 

‘* * * the unrestricted export of materials without regard to their potential 
military significance may affect the national security’’ (section 1 (b) ). 

“Sec. 2. The Congress hereby declares that it is the policy of the United 
States to use export controls to the extent necessary * * * (6) to further the 
foreign policy of the United States and to aid in fulfilling its international re- 
sponsibilities; and (c) to exercise the necessary vigilance over exports from the 
standpoint of their significance to the national security.” 


DEFENSE PRODUCTION ACT OF 1950 


“It is the intention of the Congress that the President shall use the powers 
conferred by this Act to promote the national defense, by meeting promptly and 
effectively, the requirements of military programs in support of our national 
security and foreign policy objectives * * *.” 
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For example, the determination of what materials, if any, may be permitted 
to go to Communist China or the Soviet bloe or to other destinations from which 
they might be transshipped, and the allocation of materials to military orders, to 
defense supporting industries and to the Mutual Defense Assistance Program and 
similar objectives, clearly involve military and foreign-affairs functions. The ap- 
propriateness of an exception from the Administrative Procedure Act on this 
basis in the case of the Export Control Act was recognized by the Senate Com- 
mittee on Banking and Currency in its report on 8. 548: 

“By section 7, provision is made that section 3 alone (the public information 
requirement) of the Administrative Procedure Act shall be applicable to the ex- 
port-control program in view of the temporary character of this legislation and 
its intimate relation to foreign policy and national security” (S. Rept. No. 31, to 
accompany 8. 548, 8lst Cong., Ist sess.). 

Accordingly, even if this exception were repealed, it appears probable that most, 
if not all, of the Department’s activities under the Export Control Act of 
1949 and the Defense Production Act of 1950 would be relieved from the require- 
ments of section 4 by reason of the provision for military, naval, and foreign 
affairs functions. 

The second class of exceptions from section 4 covers those cases where notice and 
public procedure are ‘impracticable, unnecessary, or contrary to the public 
interest’ or where there is ‘‘good cause’’ to waive the 30-day waiting period. The 
effect of the proposed bill on the operations of this Department would also depend 
on the extent to which use was made of these exceptions. 

More than 40,000 applications for controlled material allotments for the third 
quarter were received under the NPA controlled materials plan: 18,000 to 20,000 
export license applications are received each week by the Office of International 
Trade. These applications could not practicably be subjected to the public 
notice requirements and the 30-day waiting period. In any event, it appears 
that these actions would be exempted from section 4 on the ground that they 
constitute “‘licenses’’ rather than “rules.”’ 

Most of the orders and regulations of general applicability issued by OIT and 
NPA, however, would be classed as “rules”? under the Administrative Procedure 
Act. As indicated above, these regulations involve military, naval, or foreign 
affairs functions to a greater or lesser extent. Most of them must of necessity be 
issued without any 30-day waiting period. Such a delay in the issuance of an 
export control regulation would in most cases defeat the purpose of the regulation. 
A foreign purchaser, whether in a friendly nation or in an unfriendly nation, might 
well acquire a 2 or 3 year supply of a material if he had 30 days advance notice. 
The same is true in the case of the allocations of materials in this country. A 30- 
day warning would in many cases give hoarders and speculators an opportunity 
to take advantage of the situation, and the materials needed by military and 
defense supporting industries would be gone by the time the order became effective. 

In the majority of cases, therefore, the OIT and the NPA would be compelled 
to say that there was good cause to dispense with the 30-day waiting period before 
their orders and regulations became effective. 

The basic purpose of the public notice requirement in the Administrative 
Procedure Act is provided for in the Export Control Act and the Defense Produc- 
tion Act by the requirement of consultation with the affected industries, through 
industry advisory committees and otherwise. This was expressly recognized in 
the report of the Senate Banking and Currency Committee on 8. 548 mentioned 
above: 

‘‘The essential safeguards of consultation with the trade in promulgating regu- 
lations, and of an opportunity to be heard on appeal from hardships, are obtained 
through the afore-mentioned provisions of the bill (4b) and existing agency pro- 
cedures for review and appeals from licensing and compliance actions.” 

Sections 701 (b) and 709 of the Defense Production Act contain provisions 
for consultation with industry in issuing regulations and orders comparable to 
those of section 4 (b) of the Export Control Act. As of June 6, 1951, 387 industry 
advisory committees had been formed by MPA, and 407 committee meetings had 
been held. 

Full information concerning the NPA industry advisory committees was fur- 
nished to the Senate Banking and Currency Committee in connection with the 
hearings on 8. 1397, Eighty-second Congress (see pp. 875-885, pt. 1, hearings on 
S. 1397, 82d Cong., Ist sess.). 

In the majority of cases, therefore, the OIT and the NPA could say that the 
necessity for giving formal public notice had at least been minimzied by the prior 
consultation with industry advisory committees. In many cases also, the reasons 
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which would preclude the 30-day waiting period would require a waiver of the 
public notice requirements on the basis of the public interest. 

The exceptions provided in section 4 of the Administrative Procedure \ct, for 
military, naval, and foreign affairs functions and for cases where formal publication 
would be impracticable or contrary to the public interest or where there woul be 
good cause to waive the 30-day waiting period, would make it possible to prevent 
much of the delay and the frustration of the objectives of the act which might 
otherwise occur. These exceptions might, in fact, be used to nullify completely 
the effect of the repeal of the present exception. 


But if it should be necessary to make extensive use of these exceptions in 
section 4, it would seem more appropriate to call this necessity to the attention 
of the Congress, and to request that the present exceptions be continued for 
these two temporary statutes which are so closely related to the national security 


and foreign policy. 

This would avoid the appearance of acting contrary to the purpose and intent 
of the repeal of the exception, and it would also avoid probable litigation over the 
effect of the repeal, litigation which might well hamper the effectiveness of the 
regulations and orders during its pendency. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
OrFicr oF Derense Mosinizarion 
Wash ngton, D. C., July 16, 1961. 
J. G. Sourwine, Esq., 
Counsel, Senate Judiciary Committee, 
Senate Office Building, Washington 25, D. C 

My Dear Mr. Sourwine: Pursuant to the telephone conversation between 
Mr. Nelson of your staff and Mr. Guggenheim of this office, I have requested 
agencies carrying out the major functions under the Defense Production Act to 
furnish your committee their comments regarding the effect that 8. 1770 would 
have upon their operations. 

Since this office is concerned primarily with the mobilization policy and has 
no direct operating functions, it does not generally issue rules and regulations to 
the public. Therefore, it sould not be directly affected by t repeal of the 
exemption. to the Administrative Procedure Act now granted by section 709 of 
the Defense Production Act. 

If I ean be of any further assistance, please call upon me. 

Sincerely yours, 
ee Ropoutro A. Correa, General Counsel. 


DEFENSE TRANSPORT ADMINISTRATION, 


Mr. J. G. Sourwine, 
Counse l, Judicia / Committee, 
United States S« nate, Washington, dD. 

Drar Mr. Sourwine: This is in response to your telephonic request through 
the Office of the General Counsel! of the Office of Defense Mobilization for our 
comments upon 8. 1770, Eighty-second Congress, first session. Owing to the 
brevity of time accorded us to present our comments, we have been unable to 
devote to the subject that degree of study and thought which it merits 

By the repeal of the first sentence of section 709 of the Defense Production Act 
of 1950, as propose ‘din 8. 1770, the rule making and adjudication functions in the 
administration of that act would become subject to requirements of the Adminis- 
trative Procedure Act (10c. cit., sec. 12) to the extent of their applicability. 
Discovery of the extent of appiicability is in itself not an easy task. There have 
been few helpful judicial decisions to mark the limits of the reach of the act the 
terms of which are not alwavs readily understood. The Supreme Court in 
Wong Yany Suna Ve McGrath (339 U. Ss. 33 ps alludes to the ambiguity of its text 
and the complexities of the administrative proceedings it is designed to affect. 
The history of Riss Co. v. The United States (341 U. 8S. 907) before the Interstate 
Commerce Commission and the courts illustrates the uncertainty. Subjection of 
Defense Production Act functions to the Administrative Procedure Act will be 
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productive of perplexing leg! problems and their attendant delays in the ta!:ing 
of actions for the national defense. 

With respect to rule making under the Defense Production Act, it appears that 
the contemplated repeal would subject that process to the requirements of both 
section 709 of that act requiring consultation with industry and trade associa- 
tion representatives and section 4 of the Administrative Procedure Act requiring 
advance public notice and opportunity for public participation, unless in each 
vase the defense agency is able to find and state that consultation or notice and 
public procedure are impractical, etc. It would seem that satisfaction of the 
requirements of one or the other of these two acts would suffice to carry out the 
congressional intent. It would, at the same time, reduce delay and expense in 
rule making. 

In those cases in which the agency would have to meet the requirements of 
section 4 of the Administrative Procedure Act with respect to notice of rule 
making and participation therein by interested persons, there is little doubt that 
more delay and expense would be involved than is the case with respect to con- 
sultations with industry and trade representatives. Furthermore, consultation 
is usually accomplished through industry advisory committees whose composition 
is provided for in section 701 (b) of the Defense Production Act with an assurance 
of the participation of small business which would not be assured if the rule- 
making process of the Administrative Procedure Act were followed. 

With respect to adjudication, there is a distinct possibility that if the conduct 
of functions under the Defense Production Act is subjected to sections 5, 7, and 8 
of the Administrative Procedure Act, the courts may come around to the view 
that the denial of permits required by regulations issued in the administration 
of title I (priorities and allocations) must be predicated upon agency hearings 
conducted in accordance with those sections. That such a possibility is not 
remote despite the provision in the first clause of section 5 is reasonably deducible 
from the opinion of the Supreme Court in the Wong Yang Sung case, and its 
decision in the Riss case. The courts might well conclude that denial of a per- 
mit required, for example, for a private activity upon private property could not 
constitutionally be made without affording an opportunity for a hearing and 
further, that such a hearing must, because of the provisions of the act, be accorded 
by the agency rather than by the courts. In such event, it would be necessary 
to set up a staff of hearing examiners pursuant to section 11 of the act and accord 
a full-fledged agency hearing comparable to that of a court. Were such a 
possibility to become reality, the discharge of the emergency responsibilities 
arising from the Defense Production Act would undoubtedly be hampered, slowed 
down, and rendered more costly. 

Very truly yours, 
Francis A. Sinver, General Counsel. 


Waae SraBiuizaTIONn Boarp, 
Washington, D. C., July 16, 1961. 
Mr. J. G. Sourwine, 
Counsel, Senate Committee on the Judiciary, 
Senate Office Building, Washington 25, D. C. 


My Dear Mr. Sovurwine: I understand that the Committee on the Judiciary 
is considering 8. 1770, which would remove the exemption from the Administrative 
Procedure Act now provided in certain statutes. The Defense Production Act, 
for example, the statute under which this agency operates, contains such a pro- 
vision. Section 709 of that act provided as follows: ‘“The functions exercised 
under this Act shall be excluded from the operation of the Administrative Pro- 
cedure Act (60 Stat. 237) except as to the requirements of section 3 thereof’. 

An amendment of section 709 of the Defense Production Act would apparently 
not affect the status of the Wage Stabilization Board under the Administrative 
Procedure Act. This is because the Board falls within an exemption in the Admin- 
istrative Procedure Act itself. Section 2 (a) of the act provides as follows: 
“Except as to the requirements of section 3, there shall be excluded from the 
operation of this Act (1) agencies composed of the representatives of the parties 
or representatives of the organisations of the parties to the disputes determined 
by them * * *,’ Inasmuch as the Board is composed of representatives 
of the public, labor, and business and industry, it seems to fit the terms of the 
statute, 
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The Railroad Retirement Board, which has a similar tripartite composition, 
was expressly mentioned as an example of the coverage intended by section 2, in 
the legislative history of the Administrative Procedure Act, (H. Rept. No. 1980, 
79th Cong., 2d sess., p. 19; 92 Congressional Record 2152, 5649). Thus the 
Administrative Act was not intended to, and does not, extend to agencies composed 
of representatives of the parties involved in the program which the agency admin- 
isters. 

Furthermore, other sections of the Administrative Procedure Act by their 
terms would exclude this agency. Section 5, for exampic, would not apply to 
the Board, inasmuch as our adjudications are not “required by statute to be 
determined on the record after opportunity for an agen Ce 
Section 4 (b) contains a like provision, also inapplicable to the Poard, pertaining 
to rule making. The inapplicability of sections 4 and 5 render sections 7, 8, and 
11 inapplicable. Finally, section 10 provides exemption, where ‘‘(1) statutes 
preclude judicial review or. (2) agency action is by law committed to agency 
discretion.”” Board enforcement remedies and Board action on applications for 
wage adjustment or other relief fall within both of these exceptions. The legis- 
lative history of the Defense Production Act of 1950 demonstrates the congres- 
sional intention to remove wage and industrial relations matters from judicial 
review. And sections 402 (c) and 405 (b) of the Defense Production Act of 1950 
indicate that enforcement remedies and actions on applications for wage adjust- 
ment or other relief are committed to agency discretion. 

Without the exemption of section 2 of the Administrative Procedure Act and 
section 709 of the Defense Production Act, the Board might be required to adjust 
some of its practices because of section 4 of the Administrative Procedure Act. 
This would require the Board to print announcements in the Federal Register 
at least 30 days before proposed regulations and orders are to take effect, to give 
interested parties an opportunity to be heard. While the Board has held public 
hearings before issuing many of its regulations, it has not found it possible, in 
the daily administration of the wage stabilization program, to adhere to the letter 
of these requirements. It may be noted that section 4 itself provides for ex- 
ceptions, when ‘‘The Agency for good cause finds * * * that notice and 
public procedure thereon are impracticable, unnecessary, or contrary to the 
public interest.” 

If there is any further assistance that we can give you in this matter, please do 
not hesitate to Iet us know. 

Yours very truly, 





icy hearing. 


SAMUEL EDEs, 
Acting ( hief Co insel. 


OrFIcE OF PRICE STABILIZATION, 
Washington, D. C., July 23, 1951. 
Hon. Pat McCarran, 
Senate Office Building, Washington, D. C. 

Dear Senator McCarran: My views have been requested concerning the 
effect on the operations of the Office of Price Stabilization of 8. 1770, which is 
presently inder consuderation by the Senate Judiciary Committee 

At present section 709 of the Defense Production Act of 1950 exempts the 
OPS from the requirements of the Administrative Procedure Act with the exeep- 
tion of the publication procedure of section 3. 8. 1770 would repeal this exemption 
and make it necessary that OPS procedures conform to all the provisions of the 
Administrative Procedure Act. 

Briefly, S. 1770 would require OPS, before issuing a price regulation or amend- 
ment, to file in advance with the Federal Register the terms of the proposed 
regulation or amendment, or a description of the subjects and issues involved. 
It would require OPS to “afford interested persons an opportunity to participate 
in the rule making through submission of written data, views or arguments. * * *” 
All relevant matter presented would then have to be considered, after which a 
regulation could not normally become effective until 30 days after its publication. 

In my opinion adoption of S. 1770 would adversely affect the entire price- 
control program without at the same time adding to any significant extent to the 
rights granted by the Defense Production Act of 1950 to persons subject to or 
affected by price regulations. It would impose time-consuming procedures upon 
a@ program which, because of its emergency nature, must be both flexible and im- 
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mediately responsive to constantly changing economic pressures. My con- 
clusions are based on the following reasons: 

In many instances the number of persons affected by OPS price regulations is 
so great and their interests so varied that it would be entirely impracticable to 
give everyone an opportunity to participate in the rule making. Many OPS 
regulations affect thousands if not tens of thousands of sellers. Indeed, CPR 7 
dealing with retailers of consumer goods involves at least 1,500,000 sellers. 
Similarly, CPR’s 14, 15, and 16 cover thousands of food wholesalers, chain stores, 
grocery stores, and food markets. Directly or indirectly these regulations affect 
wagon wholesalers, health food stores, delicatessens, food departments of de- 
partment stores, food mail-order houses and food brokers. CPR 11 affects the 
many thousands of persons and firms who operate restaurants. To permit all 
such sellers to participate in the formation of regulations or amendments through 
submission of ‘‘written data, views, or arguments’? would hamstring the issuance 
of proposed regulations or amendments. 

In Bowles v. Willingham (321 U. 8. 502), the Supreme Court pointed out that 
a requirement for hearings for thousands of landlords before any rent-control 
order could be made effective might have defeated the program of rent control. 
The Court stated: 

““National security might not be able to afford the luxuries of litigation and 
the long delays which preliminary hearings traditionally have entailed.” 

The Defense Production Act of 1950 affords ample safeguards for those affected 
by price regulations. The Defense Production Act already provides for all 
practicable consultation with persons affected by price regulations. Section 404 
of the Defense Production Act requires the President insofar as practicable to 
establish and advise and consult with industry advisory committees. And in 
order that industry advisory committees reflect varying points of view, section 
701 (b) requires that in their formation, fair representation shall be granted 
independent small, medium, and large business enterprises. As a general rule, 
before a price regulation is adopted the views of industry advisory committees, 
trade associations, and industry representatives are obtained. All varying points 
of view are carefuily considered by OPS before a regulation is issued. 

The Defense Production Act also insures the right of administrative and 
judicial review of price regulations. Any person subject to a price regulation may 
file a protest objecting to that regulation. Action on the protest must be taken by 
OPS within a reasonable time. As a matter of right, any protestant may obtain 
oral argument before a Board of Review which then makes written recommenda- 
tions to the Director of Price Stabilization. 

Any person aggrieved by a denial of a protest may file a complaint in the 
Emergeney Court of Appeals seeking reversal of the Director’s order. If the 
complainant fails to get relief in that court, he may petition for certiorari to the 
Supreme Court, which is required by statute to give priority to cases arising 
from the Emergency Court of Appeals. 

The Senate Banking and Currency Committee in reporting out the Export 
Control Act of 1949 exempted operations thereunder from the Administrative 
Procedure Act principally because ‘‘the essential safeguards of consultation with 
the trade in promulgating regulations, and of an opportunity to be heard on appeal 
from hardship, are obtained through the afore-mentioned provisions of the bill. 
* * *” (S. Rept. 31, 8ist Cong., Ist sess.) These considerations apply with 
even greater force to price-control operations. 

The requirement that 30 days }must elapse before a regulation or amendment 
could become effective would delay the effective date of price actions necessary to 
facilitate normal operations of industry. In many cases amendments to price 
regulations must become effective immediately after issuance. Such action may 
be necessary (a) to stimulate immediate production, (b) to relieve hardship situa- 
tions, and (c) to meet seasonal conditions and needs. A 30-day delay, coupled 
with a requirement of advance notice and an opportunity for submission of indi- 
vidual views, might well destroy the ability of OPS to take necessary action in 
such cases, 

For example, the Office of Defense Mobilization on July 13, 1951, advised OPS 
that an immediate price adjustment was necessary in order to give an additional 
incentive for increased production of machine tools which are essential to the de- 
fense effort. Three days later on July 16 GOR 15 was issued which became effec- 
tive on the same date modifying price controls for manufacturers of machine tools 
to the extent necessary to give them the incentive to expand their production for 
essential needs Immediate action under such circumstances was clearly neces- 
sary. A 30-day waiting period on the other hand would have delayed the placing 
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of contracts with machine-tool builders for that length of time. Such a delay 
would be most unfortunate in view of the importance of machine tools to the 
defense effort. 

It was necessary similarly to take immediate action to exempt sales to Gov- 
ernment agencies of tungsten concentrates processed from ore produced outside 
of the United States. Tungsten is one of the strategic materials vitally needed 
in the defense program. OSA informed OPS that an exemption from ceiling price 
regulations for tungsten concentrates was urgently needed in order that the stock 
piling program not be impeded. Five days later on May 1, OPS issued GOR 9 to 
become effective on the same day exempting from price control sales to Govern- 
ment agencies of tungsten concentrates processed from ores produced outside of 
the United States. 

Frequently immediate action is necessary to relieve sellers from a squeeze or 
hardship situation. Normally the Administrative Procedure Act would make such 
immediate action impossible For example, industry representatives advised 
OPS that the margins of flour millers under the general ceiling price regulation 
were not sufficiently broad to enable them to absorb increased grain costs and 
that substantial hardship would follow unless OPS took immediate action to 
enable them to establish ceiling prices bearing a normal relation to their base 
period raw material costs. Immediately upon receipt of this information OPS 
not only made a survey which confirmed these statements but issued a regulation 
effective 2 days later alleviating this situation. 

In connection with CPR 7 retailers, particularly of furniture, urgently requested 
a change in rule 4 of that regulation to eliminate substantial hardships and 
squeezes. On June 18 OPS issued amendment 7 to CPR 7 rectifying this situa- 
tion. This amendment became effective on the date of issuance and enabled 
furniture dealers to proceed with their business at the annual show and conven- 
tion then in progress. 

Similarly immediate action was necessary so that retail coal dealers could be 
relieved from a squeeze caused by an authorized increased ceiling on coal prices 
at the mine. A regulation was accordingly issued on February 2, effective on 
February 3. Any delay would have not only disrupted the retail coal industry, 
but would have cut off supplies while a large part of the heating season remained. 

Immediate action was likewise necessary to alleviate a price squeeze on tide- 
water coal dock dealers. To rectify this situation a regulation was issued Feb- 
ruary 14 to become effective February 15. Delay would have had serious con- 
sequences on numerous industrial power plants in New England which were 
reliant on the dealers affected by this regulation. 

Frequently it becomes necessary to take immediate price action to prevent an 
imminent shortage of a commodity caused by seasonal and other factors. For 
example, OPS ascertained that an emergency adjustment in the ceiling price of 
cottonseed meal was necessary to prevent an imminent shortage of this important 
commodity. Accordingly SR 31 to the CCPR was issued on June 1 to become 
effective June 6. 

These are only a few of the many situations encountered by OPS where a 30- 
day delay would have interfered with necessary production and distribution of 
items important to military and civilian needs or would have perpetuated a 
hardship situation and impeded normal operations of industry. 

Sincerely yours, 


MicHaEt VY. DISALue. 


FEDERAL Civit DEFENSE ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 
Washington 25, D. cs July 16, 1941. 
Hon. Patrick A. McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington sa. D.C. 


DeEaR SENATOR McCarran: In accordance with the committee’s telephonic 
request of July 1, 1951, there are submitted herewith the views of this Adminis- 
tration relative to 8S. 1770, Eighty-second Congress, a bill to amend the Adminis- 
trative Procedure Act, and eliminate certain exemptions therefrom. 

Briefly, the purposes of the bill are: 

1. To amend clause (4) of section 2 (a) of the Administrative Procedure Act, 
as amended, to read as follows: 

“““(4) the functions conferred by the following statutes: the Universal Military 
Training and Service Act; the Contract Settlement Act of 1944; and the Surplus 
Property Act of 1944.’ ” 
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2. To repeal all laws or parts of laws heretofore enacted which grant exemption 
from the provisions of such act, including section 305 of the Federal Civil Defense 
Act of 1950. 

The comments of this Administration will be limited to section 2 (11) of the 
bill, which is the provision which would repeal section 305 of the Federal Civil 
Defense Act. 

At the present time, section 305 of the Federal Civil Defense Act, which will 
expire on June 30, 1954, or on such earlier date as may be prescribed by concurrent 
resolution of the Congress, reads as follows: ; 

“Sec. 305. During the period of such emergency, the functions and duties 
exercised under this Act shall be excluded from the operation of the Administra- 
tive Procedure Act (60 Stat. 237), except as to the requirements of section 3 
thereof.”’ 

A review of the legislative history of our act discloses that section 305, supra, 
was (1) enacted by the House of Representatives, (2) deleted by the Senate, and 
(3) reinstated by the conferees of the two Houses. The chairman of the Senate 
conferees, Senator Kefauver, in discussing on the floor of the Senate the reasons 
for such reinstatement, gave the following explanation: 

‘Section 305 as contained in the House bill was reinstated in its entirety. This 
section merely excludes during an emergency the requirements of the Administra- 
tive Procedure Act with the exception of the requirement for publication. Care- 
ful study of the requirements of this act indicated no area where the conferees 
believed that the Administrator should be impeded by the requirements of this 
act. Of course, neither of these sections applies other than during a civil defense 
emergency as defined in title ILI. 

“On December 28 the chairman of the conference committee received a very 
cogent letter from the senior Senetor from Nevada (Mr. McCarran) which was 
fully considered. In that letter the Senator from Nevada pointed out that the 
Administrative Procedure Act, by its own terms, was not supposed to apply under 
unusual circumstances, but the conference concluded that during a time of emer- 
gency the Civilian Defense Administrator should not have to make the particular 
finding that he could not apply the sections of the Administrative Procedure Act, 
and therefore, decided to reinstate the provision exempting the Administrator 
from the Administrative Procedure Act during a time of emergency” (p. 17272, 
daily Congressional Record, January 2, 1951). 

In our opinion, the foregoing statement sets forth sound reasons for retaining 
the provisions of section 305 of our act. Accordingly, we are unable to recom- 
mend favorable consideration of section 2 (11) of 8. 1770. 

Due to the urgent request of the committee for a report on this measure, there 
has not been sufficient time to ascertain from the Bureau of the Budget the rela- 
tionship of the proposed legislation to the program of the President. We will 
advise you later if it is determined that the proposed legislation is in accord with 
the President’s program, 

Sincerely, 
MILLARD CALDWELL. 


DEPARTMENT OF JUSTICE, 
Washington, D. C., July 13, 1951. 
Hon. Pat McCarRANn, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear Senator: This is in response to the telephonic request from your 
committee for the views of the Department of Justice relative to the bill (S. 1770) 
to amend the Administrative Procedure Act, and eliminate certain exemptions 
therefrom. 

Insofar as applicable to this Department the bill would repeal the paragraph 
headed ‘General provisions, Department of Justice” in chapter III of the Supple- 
mental Appropriation Act, 1951 (Public Law 843, 81st Cong.). That paragraph 
reads: ‘‘Proceedings under law relating to the exclusion or expulsion of aliens 
shall hereafter be without regard to the provisions of sections 5, 7, and 8 of the 
Administrative Procedure Act.” 

From the very inception of Federal regulation of immigration, it has been 
recognized that the power to exclude or to expel aliens is a necessary attribute of 
national sovereignty. The Chinese Exclusion case (130 U. 8. 581, 603); Hiku v. 
United States (142 U. 8. 651, 653, 659, 660); Lem Moon Sing v. United States 
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(158 U. S. 538, 548). In its most recent expression on the subject the Supreme 
Court stated in Knauff v. Shaughnessy (338 U. 5. 537, at 542 

“The exclusion of aliens is a fundamental act of sovereignty. The right to do so 
stems not only from legislative power but is inherent in the exccutive power to 
control the foreign affairs of the Nation.” 

It must be borne in mind that immigration procedures are designed ‘‘to secure 
the prompt, vigorous action contemplated by Congress.” The Japanese Immi- 
grant Case (189 U.S., 86, 101). While the Supreme Court in Wong Yang Sung v. 
McGrath (339 U. 8., 33), pointed out that deportation hearings must conform 
with current concepts of fairness, it must not be overlooked that because of their 
nature, immigration proceedings must be resolved expeditiously. See Tang 
Tum v. Fdsell (223 U. 8. 673). 

Since the constitutional command of due process requires that determinations 
in expulsion cases must be rendered only after a fair hearing, it is evident that a 
respondent in such proceedings is protected by sturdy safeguards. It seems hardly 
open to question that the established procedures in the deportation process meet 
high standards for fair dealing. Under the present practice, each alien against 
whom deportation proceedings are brought is given notice of the charges against 
him and full opportunity to meet those charges. Generally, he is permitted to 
remain at liberty on moderate bail while the charges against him are being con- 
sidered. He is entitled to a full and open hearing at which the evidence against 
him is offered. He may be represented by counsel and may cross-examine oppos- 
ing witnesses. He can testify and offer proof on his own behalf. In appropriate 
cases he can apply for certain discretionary remedies which may forestall or alle- 
viate the deportation order. Any decision against him must be based on evidence 
in the record, and he is afforded opportunity for administrative appeals to the 
Commissioner of [mmigration and Naturalization and the Board of Immigration 
Appeals in the event of an adverse decision. (See 8 C. F. R., pts. 150 ) It 
seems evident that this procedure is scrupulously fair and affords no justifiable 
basis for complaint. Of course, deviations from accepted standards of fair play in 
an individual case can be dealt with, as they always have been, by the courts in 
habeas corpus proceedings. 

The invocation of the Administrative Procedure Act requirements in deporta- 
tion hearings would provide no greater assurance of a fair hearing. Its principal 
effect ultimately would be to insist on the assignment of two examiners—one to 
prosecute and the other to adjudicate—in each deportation case, regardless of 
how simple the issues may be. In approximately 95 percent of deportation cases 
the only issue is whether the alien entered without proper documents or whether 
he has overstaved the allotted period of his temporery admission, and the facts 
are generally uncontested. In such cases the additional procedures would hamper 
effective administration and would impair its flexibility, without supplying any 
compensating advantage. 

The utter futility of these added procedural limitations is exemplified in the 
Wong Yang Sung case (339 U. S. 33), in which the Supreme Court held that 
deportation hearings had to conform with the procedural requirements of the 
Administrative Procedure Act. Sung concededly was a seaman who had jumped 
his ship and who was in the United States illegally. His case was heard by a 
deportation examiner who necessarily ruled that he was subject to expulsion. 
On appeal to the Commissioner of Immigration and Naturalization and the Board 
of Immigration Appeals, Sung did not contest the finding that he was deportable 
but requested merely that he be given certain discretionary relief. In attacking 
the order of deportation in the courts, Sung did not question his amenability to 
deportation but urged only that the case should-be sent back to the administrative 
authorities so that two examiners could be assigned to its prosecution and consider- 
ation and that the hearing examiner should be selected under the Administrative 
Procedure Act. It was not suggested that such an examiner, operating under a 
more restrictive procedure, could have arrived at any different conclusion 

Following the Sung decision, the Immigration and Naturalization Service sub- 
mitted a request to Congress for additional appropriations of approximately 
$4,000,000 in order to comply with the Administrative Procedure Act. When 
Congress considered the request it learned that there were thousands of immigra- 
tion cases in which the issues are quite simple and can be resolved expeditiously 
by a single examiner, without resort to the dual-examiner system or to the pro- 
tracted process commanded by the Administrative Procedure Act. (As a matter 
of fact in a small minority of cases involving narcotic violators, subversives, 
criminals, prostitutes, procurers, and mental defectives, present immigration pro- 
cedures and practices do provide for the assignment of two examiners, one to 
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present the Government’s case and the other to hear the evidence and make a 
determination. (See 8 C. F. R. 151.2 (f).) It has been found, however, that the 
provisions of the regulations requiring a hearing officer and an examining officer 
serve no useful purpose in cases based on criminal or narcotic charges, there being 
in the majority of such cases little contest by the alien once a prima facie case is 
established on the basis of a record of conviction.) Congress also ascertained that 
there was urgent need for flexible, inexpensive, and effective administration in 
dealing with the vast numbers of Mexican nationals who cross the border illegally 
each year. The enforcement officers who apprehend hundreds of thousands of 
such illegal entrants annually have fashioned satisfactory procedures to return 
almost all of them, with their consent in writing, quickly to their homeland with- 
out the need for conducting a formal hearing in each case. However, if the pro- 
cedural limitations of the Administrative Procedure Act were to govern such cases, 
many of such illegal entrants soon would learn of the opportunities for extended 
delay afforded hy the new procedures. In insisting upon their full legal rights they 
doubtless would increasingly demand that such hearings be conducted in their 
eases. This prolonged process would afford them no advantage, other than the 
opportunity for delay and would necessitate the expenditure of enormous sums to 
provide such futile hearings. 

If only 25 percent of such persons demanded formal hearings, it has been esti- 
mated that the additional cost might well total $25,000,000 annually as against 
a total present proposed budget for the Immigration and Naturalization Service 
for 1952 of $36,000,000. 

Faced with the prospect of such vast commitments, Congress directed that pro- 
cedures for the exclusion and expulsion of aliens shall not be subject to the Ad- 
ministrative Procedure Act—Public Law 843, Ejighty-first Congress, second 
session—approved September 27, 1950. In doing so, it evidently concluded that 
no alleged benefit to the alien could justify the expenditure of such huge sums of 
money. Additionally, it evidently expressed the view that the current processes 
for the exclusion and ejection of undesirable aliens furnished every reasonable 
assurance of fair dealing and that the formalized procedures demanded by the 
\dministrative Procedure Act had no place in such processes. 

It is the view of this Department that the determination of what procedures 
should be provided for hearings in immigration cases should be made in consider- 
ing the whole problem of immigration as proposed in the pending omnibus bill 
(S. 716) to recodify and revise the immigration and nationality laws. That bill 
in its present form provides in sections 236 (a) and 242 (a) that immigration 
proceedings shall not be subject to the procedural requirements of the Adminis- 
trative Procedure Act. 

In recent years Congress has been deeply concerned with strengthening the 
immigration statutes in relation to subversives, criminals, and violators of the 
narcotics laws. The Internal Security Act of 1950 commanded the invocation of 
stern measures against these groups. The omnibus bill proposed penalties of 
even greater severity. And the Kefauver committee urged that additional 
sanctions be directed against aliens engaged in criminal activities. There should, 
herefore, be no weakening of the enforcement of the immigraton laws; and 
there are more ways than one by which procedures may preserve all essential 
rights and privileges and assure fairness. 

The Director of the Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Yours sincerely, 2 
Peyton Forp, 
Deputy Attorney General. 
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